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Lincoln’s
West Virginia
Dilemma
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By Stan Bumgardner
Illustrations courtesy of the West Virginia State Archives
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The consent of the Legislature of Virginia is constitutionally necessary to the bill for the admission of West
Virginia becoming a law. A body claiming to be such Legislature has given its consent. We can not well
deny that it is such, unless we do so upon the outside knowledge that the body was chosen at elections, in
which a majority of the qualified voters of Virginia did not participate. But it is a universal practice in
the popular elections in all these States to give no legal consideration whatever to those who do not choose
to vote, as against the effect of the votes of those who do choose to vote. Hence it is not the qualified voters,
but the qualified voters, who choose to vote, that constitute the political power of the State. Much less than
to non-voters, should any consideration be given to those who did not vote, in this case: because it is also a
matter of outside knowledge, that they were not merely neglectful of their rights under, and duty to, this
government, but were also engaged in open rebellion against it. Doubtless among these non-voters were some
Union men whose voices were smothered by the more numerous secessionists; but we know too little of their
number to assign them any appreciable value. Can the government stand, if it indulges Constitutional
constructions by which men in open rebellion against it, are to be accounted, man for man, the equals of
those who maintain their loyalty to it? Are they to be accounted even better citizens, and more worthy
of consideration, than those who merely neglect to vote? If so, their treason against the Constitution,
enhances their constitutional value! Without braving these absurd conclusions, we cannot deny that the
body which consents to the admission of West Virginia, is the Legislature of Virginia. I do not think
the plural form of the words “Legislatures” and “States” in the phrase of the Constitution “without the
consent of the Legislatures of the States concerned” has any reference to the new State concerned. That
plural form sprang from the contemplation of two or more old States, contributing to form a new one. The
idea that the new state was in danger of being admitted without its own consent, was not provided against,
because it was not thought of, as I conceive. It is said, the devil takes care of his own. Much more should a
good spirit - the spirit of the Constitution and the Union - take care of its own. I think it can not do less,
and live.But is the admission into the Union, of West Virginia, expedient. This, in my general view, is
more a question for Congress, than for the Executive. Still I do not evade it. More than on any thing else,
it depends on whether the admission or rejection of the new State would, under all the circumstances tend
the more strongly to the restoration of the National authority throughout the Union. That which helps
most
this direction is most expedient at this time. Doubtless those in remaining Virginia would return
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11-year-old son, Willie, had dealt a shattering blow to him and
his family.
In the last hours of this gloomy year, the president sat
alone, debating a constitutional issue. His dilemma? Whether
to admit West Virginia as a state.
West Virginia’s rapid march to statehood had begun only
20 months before, in April 1861, when delegates in Richmond
had voted for Virginia to secede from the Union and join the
Confederate States of America. Although the ordinance had to
be approved by voters the following month, Virginia’s secession
was a fait accompli. In response, delegates from northwestern
Virginia marched from the convention hall and returned
home. Some of these delegates, in particular John Carlile of
Clarksburg, began to rouse public support to break away from
Virginia.
The legal path to statehood, though, was not as simple
as organizing rallies. Article IV, Section 3, Clause 1 of the
U.S. Constitution states, “New States may be admitted by the
Congress into this Union;
but no new States shall be
formed or erected within
the Jurisdiction of any
other State . . . without the
Consent of the Legislatures
of the States concerned as
well as of the Congress.” At
this time, the pro-Confederate leaders of Virginia clearly
would not have consented
to ceding the western part
of its state to the Union. In
fact, when Carlile suggested
such a move in May 1861,
Waitman Willey, who would
become the chief architect
of West Virginia statehood, denounced the idea
as “triple treason”—against
Virginia, the United States,
and the Confederate States
of America.
By the following month,
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ew Year’s Eve is always a time for
reflection, but it was especially so
for Abraham Lincoln in 1862. He
must have looked back and wondered what, if anything, had gone
right during the previous 365 days.
His two main armies were bogged
down in the eastern and western
theaters of a war that was supposed to have lasted months, not
years. Most of his top generals were bumbling braggarts, constantly being outfoxed by their Confederate counterparts. In
the November midterm elections, Lincoln’s Republican Party
had lost a net of 50 seats in Congress, a 27 percent swing. This
was surely an expression of the nation’s growing frustration
with the president and his policies, particularly his handling of
the war.
In addition, from a personal standpoint, 1862 had been
perhaps the most tragic year of Lincoln’s life. The death of his
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This 1862 map, published by
the New York Herald, shows
the 50 counties that comprised the new state of West
Virginia. Five more counties
were formed from existing
counties after the war.
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a more practical plan had emerged. Political leaders from
northwestern Virginia would first form a new Virginia state
government loyal to the Union. Then, this new pro-Union
government of Virginia could grant permission for the formation of a new state from within its boundaries. Such a scheme
had never been tried before and would have been unthinkable
at any other point in American history; however, the Civil War
was an extraordinary time that provoked extraordinary, and
sometimes pseudo-legal, actions.

A New Capital in Wheeling
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On June 20, 1861, the new Restored Government of Virginia
(sometimes referred to as the Reorganized Government of
Virginia) was established in Wheeling with Francis Pierpont as
governor. In the eyes of Lincoln and the Republican-controlled
Congress, this pro-Union government was the government of
Virginia. From this perspective, Wheeling had become the
fourth capital in the nearly 250-year history of Virginia, following Jamestown, Williamsburg, and Richmond.
From there, West Virginia statehood proceeded relatively
quickly. On October 24, 1861, voters in 39 counties approved
the creation of a new state. As a caveat, it should be noted that
voting in all the statehood-related elections was highly irregular,
with relatively few pro-Confederate residents of the region participating. Overall, a minority of voters would decide the fate of
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West Virginia, an issue that would later trouble, but inevitably
not deter, Lincoln.
Delegates met in convention in Wheeling from November
1861 to February 1862 to carve out a state constitution and
decide what would turn out to be some unexpectedly contentious issues, like the name and boundaries of the new state.
Although pro-Union support was strongest in approximately
13 northwestern Virginia counties, West Virginia would enter
the union with 50 counties (five were formed from existing
counties after the war). The size of the state was expanded
to 50 counties largely for economic and military reasons; for
example, most of the Eastern Panhandle counties were brought
into West Virginia primarily to include the strategic Baltimore
and Ohio Railroad.
On May 13, 1862, the Restored Government of Virginia
officially consented to the formation of West Virginia. The
next step was congressional approval. Radical Republicans in
Congress objected that the new state constitution would allow
slavery to continue. Willey, now a U.S. senator for the Restored
Government of Virginia, stepped in and worked out a compromise that provided for the gradual emancipation of existing
slaves and prohibited the introduction of new slaves into
West Virginia. This compromise alienated Carlile, Virginia’s
other U.S. senator, who voted against the statehood bill. Even
without Carlile’s support, the bill passed the U.S. Senate on

R
W

V

DN

July 14 and passed the U.S.
House of Representatives on
December 10. The decision
now fell upon Lincoln to
decide whether West Virginia
should enter the Union.
Despite Lincoln’s
support for the Restored
Government of Virginia, he
saw the West Virginia situation as more of a gray area.
He felt that the Restored
Government officials were
legally filling seats that had
been voluntarily vacated by
pro-Confederate officials in
Richmond. The formation of
West Virginia, on the other
hand, might be perceived as
a not-so-transparent attempt
to circumvent the U.S.
Constitution.

A Cabinet Poll

Co

py

rig

ht

Illinois Senator Orville
Browning delivered the statehood bill for the president’s
signature on December 15;
however, he quickly surmised
that Lincoln was “distressed
by its passage.” Fearing a
veto, Browning left Lincoln
only with a copy of the legislation, not the actual bill.
Lincoln, concerned over the
bill’s constitutionality, polled
his cabinet members for
their opinions. There was a split opinion among the six current
cabinet members. Secretary of State William Seward, Secretary
of War Edwin Stanton, and Secretary of the Treasury Salmon
Chase supported the statehood bill; Attorney General Edward
Bates, Postmaster General Montgomery Blair, and Secretary of
the Navy Gideon Welles felt that it was unconstitutional.
As the days dragged on, statehood leaders grew increasingly
anxious. Gov. Pierpont telegraphed Lincoln, predicting that a
veto “would be death to our cause.” In a letter to a colleague,
Pierpont even threatened to resign over the matter.
Finally, after deliberating more than two weeks, Lincoln
signed the West Virginia statehood bill on December 31, 1862.
He wrote the following of his decision:

Born near Morgantown, Francis Harrison Pierpont, known as the
“Father of West Virginia,” became the first and only governor of the
unionist Restored Government of Virginia in Wheeling.
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(Previous page) Opened in 1859, the Italian Renaissance Revival
style Wheeling Custom House served as the capitol building for the
Restored Government of Virginia from 1861 to 1863.

“It is said, the devil takes care of its own. Much more
should a good spirit—the spirit of the Constitution and
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day, of an executive order that forever changed the course of
the nation’s history. The Emancipation Proclamation applied
only to the 11 Confederate states in rebellion, which excluded
West Virginia and slave states that had remained loyal to the
Union (Delaware, Kentucky, Maryland, and Missouri). It also
excluded regions in the Confederacy that were under Union
control.
On March 26, voters approved the West Virginia
Constitution, with the Willey Amendment providing for the
gradual emancipation of slaves. The results were certified on
April 20, and 60 days later, June 20, 1863, West Virginia entered the Union. West Virginia would be the only permanent
change in the map of the United States as a direct result of
the Civil War and, ironically, would be the last slave state ever
admitted to the Union.
For years Virginia politicians challenged the constitutionality of West Virginia, and constitutional law students still debate
the issue today. In 2003, a mock trial regarding the state’s
constitutionality was held at West Virginia Independence Hall
in Wheeling. During this tongue-in-cheek event, attorneys
argued the cases for West Virginia and Virginia, and the court
found that West Virginia’s statehood is constitutional. After
the program aired on C-SPAN several months later, the staff
at Independence Hall began receiving angry phone calls from
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the Union—take care of its own. I think it cannot do
less, and live …
		
We can scarcely dispense with the aid of West
Virginia in this struggle; much less can we afford to have
her against us, in Congress and in the field. Her brave
and good men regard her admission into the Union as
a matter of life and death. They have been true to the
Union under very severe trials. We have so acted as to
justify their hopes; and we can not fully retain their
confidence, and co-operation, if we seem to break faith
with them …
		
Again, the admission of the new State turns that
much slave soil to free; and thus, is certain, and irrevocable encroachment upon the cause of the rebellion.
		
The division of a State is dreaded as a precedent.
But a measure made expedient by a war, is no precedent
for times of peace. It is said that the admission of West
Virginia is secession, and tolerated only because it is our
secession. Well, if we call it by that name, there is still
difference enough between secession against the constitution, and secession in favor of the constitution.”
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On January 1, 1863, Lincoln’s decision was announced
publicly. Yet it was overshadowed by his issuance, on the same
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a number of Virginia residents who were irritated by the decision.
In reality, the constitutionality of West Virginia has never
been tested in court. The closest was a suit brought after
the war to transfer Berkeley and Jefferson Counties back to
Virginia. In 1871, the U.S. Supreme Court ruled that Berkeley
and Jefferson were legally part of West Virginia, inferring that
America’s 35th state is, in fact, constitutional.
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Freelance historian and exhibit developer Stan Bumgardner is the
former acting director of the West Virginia Division of Culture &
History’s Museums section, where he served as creative director for the
West Virginia State Museum renovation. He has also authored two
books and numerous articles for Goldenseal and American History
magazines.

Sixty days after President Abraham Lincoln signed this proclamation, West Virginia became the nation’s 35th state.
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(Previous page) In this illustration from the August 10, 1861,
edition of Frank Leslie’s Illustrated Newspaper, a crowd gathers
outside the Custom House during the Second Wheeling Convention.

Read more at e-WV: The West Virginia Encyclopedia. www.wvencyclopedia.org
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